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Ghidul OCDE cu privire la implicatiile pandemiei COVID
— 19 asupra preturilor de transfer

Organizatia pentru Cooperare si Dezvoltare Economica (OCDE) a
publicat recomandari referitoare la impactul pandemiei COVID-19
asupra preturilor practicate in cadrul tranzactiilor derulate intre societati
afiliate

Conditiile economice fara precedent si reactiile guvernelor la pandemia COVID-19 au generat
provocari importante in ceea ce priveste modul de aplicare al principiului valorii de piata.

Ghidul vizeaza patru domenii prioritare: i) analiza de comparabilitate; ii) alocarea pierderilor si
costurilor specifice COVID-19; iii) programe de asistenta guvernamentala ; iv) acordurile de pret in
avans.

e Analiza de comparabilitate

Ghidul prevede ca un contribuabil poate utiliza o gama larga informatii disponibile din surse publice
pentru a realiza analiza de comparabilitate aferenta tranzactiilor intra-grup derulate Th anul 2020.
Pentru estimarea efectelor crizei, OCDE propune o serie de abordari practice in cadrul pregatirii
analizei de comparabilitate, cum ar fi:

e analiza evolutiei volumului de vanzari in perioada pandemiei COVID-19, fata de perioadele
anterioare;

e analiza modificarii capacitatii de utilizare relevanta in cadrul grupurilor;
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e utilizarea informatiilor macroeconomice sau indicatori publicati de bancile centrale, agentiile
guvernamentale, asociatii comerciale sau industriale etc.

Documentarea tranzactiilor intra-grup derulate in anul 2020 ridica dificultati practice, in special in
cazul aplicarii metodei marjei nete, avand in vedere faptul ca informatiile financiare aferente anului
2020 necesare realizarii analizei de comparabilitate, nu vor fi disponibile pana cel mai devreme la
jumatatea anului 2021.

Pentru a oferi mai multa flexibilitate contribuabililor si autoritatilor fiscale, Ghidul mentioneaza
posibilitatea realizarii ajustarilor voluntare de preturi de transfer, aplicarea mai multor metode de
analiza sau utilizarea pentru comparabilitate a societatilor independente ce inregistreaza pierderi, in
anumite conditii.

e Alocarea pierderilor si costurilor generate de COVID-19

In urma aparitiei COVID-19, unele grupuri au inregistrat costuri exceptionale generate de masurile
luate pentru limitarea efectelor pandemiei. De asemenea, unele grupuri au Tnregistrat pierderi
operationale. Ghidul subliniaza c& alocarea costurilor specifice pandemiei COVID-19 trebuie facuta
numai in urma analizei repartizarii riscurilor in cadrul grupului si de asemenea, trebuie avuta in
vedere si abordarea utilizata de entitati independente in circumstante comparabile.

OCDE este deschisa posibilitatii ca entitatile cu functii si riscuri limitate (“limited risk”) sa inregistreze
pierderi generate de pandemia COVID in anumite conditii. In vederea determinarii masurii in care o
entitate cu functii si riscuri limitate poate suferi pierderi, este necesara pregatirea unei analize de
comparabilitate ce pune accentul pe delimitarea precisa a tranzactiei si pe profilul de alocare a
riscurilor.

Un alt punct esential mentionat in Ghid este modul de incadrare a costurilor extraordinare, daca pot
sau nu sa fie incluse in categoria costurilor operationale si cum vor fi tratate aceste costuri in analiza
de comparabilitate.

In contextul schimbarii conditiilor economice, grupurile ar trebui aiba in vedere revizuirea contractelor
intra-grup. OCDE precizeaza ca, pentru renegocierea sau modificarea clauzelor contractuale, este
esential sa fie avut in vedere comportamentul societatilor independente aflate Tn circumstante
similare.

¢ Programele de asistenta guvernamentala

Ghidul evidentiaza ca programele de asistenta guvernamentala oferite pentru sprijinul contribuabililor
n perioada pandemiei COVID-19, pot avea un impact in analiza preturilor de transfer, fie ca este
vorba despre asistentd acordata direct grupurilor sau asistenta acordata societatilor independente
care activeaza pe aceeasi piata.

Un aspect important mentionat in cadrul Ghidului este faptul ca trebuie realizata o analiza a tipului de
asistenta primita pentru a determina daca reprezinta o caracteristicd economica importanta ce poate
avea impact material asupra tranzactiei controlate.

e Acordurile de pret in avans (APA)

Avand in vedere faptul ca pandemia de COVID-19 a generat modificari ale conditiilor economice, care
nu au fost luate n considerare la incheierea APA, Ghidul ofera clarificari cu privire la impactul
pandemiei asupra APA unilaterale, bilaterale, multilaterale sau cele in curs de negociere.

in ceea ce priveste APA in curs de negociere ce acopera si anul 2020, OCDE incurajeaza partile sa
adopte o abordare flexibila si de cooperare, pentru a decide in ce maniera vor lua in considerare
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conditiile economice generate de pandemie, inclusiv posibilitatea incheierii unui APA pentru perioada
pandemiei si a unui APA pentru perioada post-COVID.

Tn cazul APA acordate si valide Tn perioada pandemiei, OCDE recomanda analizarea prezumtiilor
critice ce stau la baza acordurilor si adoptarea unei abordari transparente si proactive din partea
contribuabililor.
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OECD Guidance on the transfer pricing implications of
the COVID-19 pandemic

The Organisation for Economic Co-operation and Development (OECD)
released its recommendations on the transfer pricing implications of the
COVID-19 pandemic in the transactions performed between related
parties

Unprecedented economic conditions and government responses to the COVID-19 pandemic have led
to significant challenges in the application of the arm’s length principle.

The Guidelines focus on four priority areas: i) comparability analysis; ii) losses and the allocation of
COVID-19 specific costs; iii) government assistance programmes; iv) advance pricing agreements.

e Comparability analysis

The Guidelines provide that a taxpayer may use a wide range of publicly available information to
support the preparation of the comparability analysis of intra-group transactions performed during FY
2020. To estimate the effects of the COVID-19 pandemic, OECD proposes a number of practical
approaches in preparing the comparability analysis, such as:

e an analysis of how sales volumes have changed during COVID-19 pandemic, compared to
sales generated in pre-COVID period;

e an analysis of the change in utilisation capacity relevant for groups;

e use of macroeconomic information or indicators published by central banks, government
agencies, industry or trade associations etc.

Documentation of intra-group transactions performed during FY 2020 may raise practical difficulties in
the application of the transactional net margin method, taking into consideration that the financial
information for FY 2020 will not be available until mid FY 2021 at the earliest.

In order to provide more flexibility to taxpayers and tax authorities, the Guidelines mention the
possibility of applying voluntary (compensating) transfer pricing adjustments, the application of more
than one transfer pricing analysis or the use loss making independent companies as comparables,
under certain conditions.

e Losses and COVID-19 specific costs

As a result of COVID-19, some groups have incurred extraordinary costs generated by the measures
taken to limit the effects of the pandemic. In addition, certain groups have registered operational
losses. The Guidelines highlight that the allocation of the specific COVID-19 costs should only be
made after an assessment of the risks distribution within the group, with consideration to be given to
the why independent companies would with the allocation in similar cases.

The OECD is open to the possibility for limited risk companies to incur losses generated by the
COVID pandemic, under certain conditions. In determining whether or not a limited risk entity may
incur losses a detailed comparability analysis must be performed, with the emphasis on the accurate
delineation of the transaction and the risk allocation profile.

Another key point mentioned in the Guidelines is if extraordinary costs arising from COVID-19 may be
treated as operating costs, and how these costs should be taken into account in the comparability
analysis.
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Given the current economic conditions, groups may consider revising the intra-group agreements.
OECD states that in order to renegotiate or amend contractual terms, the behaviour of independent
parties operating in comparable circumstances should be considered.

e Government assistance programmes

The Guidelines highlight that government assistance programmes offered to support taxpayers during
COVID-19 pandemic may have an impact on the transfer pricing analysis, irrespective if groups or
independented parties operating in the same markets have benefited from these programmes.

An important point mentioned in the Guidelines is that an assessment is necessary in order to
determine whether government assistance represents an economically relevant characteristic that
may have a material impact on the controlled transaction.

e Advance pricing agreements (APA)

Given that the COVID-19 pandemic has led to changes in the economic circumstances, that were not
anticipated when APAs were concluded, the Guidelines provides clarifications on the possible impact
of the pandemic on existing unilateral, bilateral, multilateral APAs or APAs under negotiation.

With regard to the APAs under negotiation intended to cover FY 2020, OECD encourages the parties
to adopt a flexible and collaborative approach to determine how to take into consideration the current
economic conditions generated by the pandemic, including the possibility to conclude an APA

covering the period affected by the COVID -19 and a separate APA covering the post-COVID period.

In the case of APAs granted and valid during the pandemic, OECD recommends to analyse the
critical assumptions underlying the agreements and that taxpayers should adopt a transparent and
proactive approach.
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Mazars is an internationally integrated partnership,
specialising in audit, accountancy, advisory, tax
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and territories around the world, we draw on the
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